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ABSTRACT
The Droit Administratif referred to a system of administrative courts in France that ran parallel to the civil courts. This system is legally called the Droit Administratif. It has evolved with the evolution of administrative law in France. A.V. Dicey had criticized the French system of administrative law as being against to the principles of Rule of Law and equality before law and hence most of the common law countries like India, USA and U.K did not follow the French principle. But with changing times, many countries have adopted this effective system of Droit Administratif for smooth and quick dispensation of justice by establishing Tribunals and various quasi judicial specialized bodies. Countries like India have seen a huge surge in Tribunalization of justice which has come with its fair share of criticism. Even countries like USA have begun appreciating the effective French system of Administration of Justice and established tribunals in the wake of it.
With this research paper, I tried to trace out the evolution and application of the system with a comparison between the French and the Indian system.
Droit Administratif
It is the body of rules that determines the power, organisation and duties of public administration, and regulate the relation of administration with the citizens of the country.
Features
Independence of administration from judicial controls. The ordinary courts cannot exercise control over administrative functioning.
Administrative tribunals supervise administrative functions.
An administrative body do not represent the rules and principles enacted by the parliament but the rules are developed by the administrative courts.
It regulates the relationship between public servants and citizens, public servant and public servant, public servant and government. Conseil d’Etat is the supreme administrative court.
Conflict of jurisdiction between ordinary courts and administrative courts are decides by the agency known as Tribunal des Conflits.
Rules Of Droit Administratif1
Rules dealing with administrative authorities and officials: These relate to appointment, dismissal, status, salary and duties, etc.
Rules dealing with the operation of public services to meet the needs of citizens: These services may be operated either wholly by public officials or under their supervision or they may assist private agencies to provide public utility services.
Rules dealing with administrative adjudication: If any injury is done to a private citizen by the administration, the matter would be decided by the administrative courts.
Principles Of Droit Administrative2
Principle 1: The power of the administration to act suo motto (on its own) and to impose its decisions directly on the subjects, to make them obey it as a duty.
Principle 2: The power of the administration to take decisions and execute them may be exercised only within the ambit of law. It prevents the arbitrariness of the individual liberties against any arbitrariness.
1 I.P. Messy: Administrative Law, 7th ed., 2008, Eastern Book Co.
2 Ibid

Principle 3: The existence of a specialised administrative jurisdiction.
Counseil d’Etat which is the supreme administrative court is not a priori invention but is the product of historical process with deep roots. It is not merely an adjudicatory body but is also a consultative body.
Evolution Of Droit Administratif
Conseil du Roi 3
This body gives advice to king in legal and administrative matters. They also discharge
judicial functions wherein they decide the dispute between great nobles.
In the 16th century there was an enormous increase in its jurisdiction. It claimed the cognizance of all cases and withdrew cases which were dealt by the ordinary courts.
After the French revolution steps were taken to separate the powers between judiciary and executive, to restrict the powers in the hand of executive and abolition of Conseil du Roi.
After French revolution, Napoleon Bonaparte wished that the administrative actions must be given some kind of freedom. So he passed 2 ordinances:
Ordinary courts does not have jurisdiction in administrative matters.
Administrative matters should be governed by Conseil d’Etat.
So, in 1799 counseil d’Etat was established.Napoleon Bonaparte is considered as the father of Droit Administratif. Counseil d’Etat4 . This institution was made to resolve the difficulties occurring in the course of administration. And later on it started exercising judicial powers in matters involving administration. It receives it’s complains through ministers and not directly through citizens.
This institution is only used to advice the ministers and final decision were taken by the ministers, as Counseil d’Etat does not have the power of pronouncing the judgments.
3 I.P. Messy: Administrative Law, 7th ed., 2008
4 ibid

A change was brought through a judgment “Arrests Blanco” which was passed by a conflict tribunal in 1873.
1873 Judgment5
A young girl named Agnes Blanco was run over and injured by a wagon from a state- run tobacco factory. Her father took legal action and sued both the workers as well as state as the owner of the factory.
Question raised was whether a judiciary authority or administrative authority has the competence to hear the matter.
It was held that, administrative authority alone has the competence to her the case because the work was being done by administrative body. And hence the ordinary laws would not applicable to them.
This judgment settled that in all matters involving administrative matters, the jurisdiction of the counseil d’Etat would be final.
The question of administrative liability comes within the jurisdiction of administrative courts and the liability would was subject to special rules different from those of the civil laws.
Reformations in Counseil d’Etat after the judgment6
Counseil d’Etat started receiving complaints from the citizens and not through ministers and also the highest court of administrative matters and acts as the court of appeal from all administrative tribunals.
It had the powers to review the judgment of all other administrative tribunals and courts.
It advices government of France on preparations of bills and ordinances.
It answers government queries on legal affairs.
It conducts studies on the request of the government or through its own initiative regarding administrative or public policy issue.

5 ibid
6 ibid

It can deal with the cases like damages for wrongful acts of government servants, personal claims of civil servants against the state for wrongful dismissal or suspension.
It ensures that the French administration operates in compliance with law.
Tribunal Des Conflicts
It is the body which decides jurisdictional matters like whether the matter should go before the ordinary courts or tribunals.
It has judges and civil servants in equal numbers with the Minister of Justice as the President. When the members of tribunal are equal then he enters.
Av Dicey’s View Point
When AV Dicey was talking about “Rule of law”, he mentioned in his second principle about “equality before law” which states that everyone is equal and subjected to same laws. Because of this concept he was against the principle of Droit Administratif.
He observed that in Droit Administraif government officials exercised wide discretionary powers.
The dispute between govt. Officials and private individuals was tried by administrative tribunal of which the highest authority is Counseil d’Etat and laws applicable here were not ordinary laws. And no further appeal lies with any authority for such matters.
He believed that in France special rights and privileges were conferred on the government officials as against the private individuals. They are outside the jurisdiction of ordinary courts.
Accordingly, he concluded that there was no administrative law in England.
ADOPTION, APPLICATION AND WORKING OF DROIT ADMINISTRATIF IN INDIA
Earlier, there was no administrative law in existence in the modern sense.
With the establishment of the East India Company and the advent of the British Rule in India, the powers of the government had increased. Many Acts, statutes and legislations were passed by the British government, regulating public safety, health, morality, transport and labour relations.

The practice of granting administrative license began with the State Carriage Act, 1861.
In many statutes, provisions were made regarding, holding of permits and licenses and for the settlement of disputes by the administrative authorities and tribunals.
In the twentieth century, social and economic policies of the government had significant impact on private rights of citizens; e.g. housing, employment, planning, education, health, service, pension, manufacture of goods, etc.
Traditional legislative and judicial system could not effectively solve these problems.
It resulted into increase in delegated legislation as well as tribunalisation.
During the Second World War, the executive powers tremendously increased and the government issued many orders and ordinances covering several matters by way of administrative instructions.
Since Independence, the activities and the functions of the government have further increased. Under the Industrial Disputes Act, 1947, the Minimum Wages Act, 1948, the Factories Act, 1948 and the Employees’ State Insurance Act, 1948, important social security measures have been taken for those employed in industries. In the constitution itself provisions are made to secure to all citizens social, economic and political justice, equality of status and opportunity.
For the implementation of all these objects the State is given power to impose reasonable restrictions even on the Fundamental Rights guaranteed by the Constitution. In fact, to secure these objects, several steps have been taken by Parliament by passing many Acts.
Some case laws
In Vellukunnel v Reserve Bank of India7, the Supreme Court held that under the Banking Companies Act, 1949, the RBI was the sole judge to decide whether the affairs of a banking company were being conducted in a manner prejudicial to the depositors’ interest and the Court had no option but to pass an order of winding up as prayed for by the RBI.
In M.P. Srivastava v Suresh Singh8, the Supreme Court observed that in matters relating to questions regarding adequacy or sufficiency of training, the expert opinion of the Public Service Commission would be generally accepted by the court.
In Javed Rasool Bhat v State of J&K9, the Supreme Court observed that a member of the selection committee can ask even irrelevant questions to explore the candidates’ capacity to detect irrelevancies.
Thus, on the one hand, the activities and powers of the government and administrative authorities have increased and on the other hand, there is a greater need for the enforcement of the rule of law and judicial review over these powers, so that the citizens should be free to enjoy the liberty guaranteed to them by the Constitution.
Provisions are, therefore, made in several statutes giving right to appeal, revision, etc.
The principle of judicial review is held to be a part ‘basic structure’ of our Constitution.
And if the rules, regulations and orders passed by these authorities are not within their powers, they can be declared ultra vires, unconstitutional, illegal or void.
COMPARATIVE ANALYSIS ON THE WORKING OF DROIT ADMINISTRATIF IN INDIA
Since independence till today very less efforts have been made to evolve a mechanism to regulate the functions of administrative authorities so as to make them in consonance with constitutional freedom as without this there is a danger that they may commit excesses and degenerate into arbitrary bodies.
No effort on the part of Government and Parliament in India to develop a viable system of administrative law which can draw a balance between personal rights and freedoms, on the one hand, and administrative needs and exigencies of a developing social welfare state, on the other.
In France, such attempts have been made from time to time.
In India, a huge burden has been cast on the judiciary to give shape to the principles by which administrative functioning and behaviour can be regulated keeping in view the twin objectives mentioned above. Since commencement of the constitution the most commonly used technique to bring an administrative action within the cognizance of the courts has been the writ system (Art. 32 & 226).


8 AIR 1976 SC 1404
9AIR 1984 SC 873 at p. 8

Conclusion And Recommendations
The Government of India are contemplating to set up administrative tribunals on the French Model for disposal of administrative related cases.
The system of Conseil d’Etat has come to be regarded as effective protection to individual rights against the despotism of public administration. The judges of Conseil d’Etat possess a high degree of administrative expertise and so they are better able to control the administration than the ordinary courts where the judges are generalists and lack expertise in the administrative action is peripheral and lacks depth10
In India also, it is necessary to develop administrative courts on the lines of the French Conseil d’Etat because that will serve as counterpoise to the arbitrary action of the administration.
The creation of separate hierarchy of administrative courts brings about a clear division between the spheres of civil and administrative law.
There is a great need for an institution, independent of the executive, to supplement the system of judicial control over administrative action in India.
The Indian administrative law while basically common law oriented as the Administration is subject to judicial control has also imbibed some features of Droit Administratif as is evident from the increasing tribunalisation.
In the long run, however, it is necessary to improve the tribunal system in India so that tribunal can provide an effective review mechanism of administrative decisions.

10 M.P. Jain & SN Jain: Principles of Administrative Law, 6th ed. Reprint, 2010;
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